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SKILLMAN, P.J.A D

The issue presented by this appeal is whether the Open
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Public Records Act (OPRA), N.J.S. A 47:1A-1 to -13, requires the

State League of Municipalities to provide public access to any

nonprivil eged docunent generated in the course of the League's

operati ons.

We conclude that the League is not subject to OPRA

Muni ci palities are authorized by statute to join in an

N. J.S. A 40:48-22 provides that

organi zation of nunicipalities.

"[alny municipality . . . may join with any other nmunicipality

or nmunicipalities in the formation of an organi zation of

muni ci palities,

behal f of such neasures as the organi zati on shal

for the purpose of securing concerted action in

determne to

be in the conmon interest of the organizing nmunicipalities[.]"

See also N J.S. A 40: 48-23.

However, the League was not forned by statute but

r at her

nonprofit,

to govern its operations.

in that constitution, include:

08T3

(1) The pronotion of the general welfare of
the nunicipalities of this State; (2) The

i nprovenent of municipal administration in
its several branches; (3) The mai ntenance of
a central office to serve as a clearing
house of information relating to the
functions of municipal governnent; (4) The
fostering of scientific studies of nunicipa
government by educational institutions and
the publication and distribution of reports

2

based on such research and study; (5) The
publication and circul ation of an offici al
League magazi ne; (6) The study and advocacy
of necessary and beneficial |egislation
affecting nunicipalities and the opposition
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The League's objecti ves,

by action of its original nenbers, who established a

uni ncor por at ed associ ati on and adopted a constitution

as descri bed
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of legislation detrinental thereto; (7) The
hol di ng of an annual conference and speci al
nmeeting for the discussion and study of
current munici pal problens and the
techni ques involved in their solution and
t he sponsoring of training courses by the
League and State University; (8) The
provi di ng of nmeans whereby officials nmay
i nt erchange i deas and experiences and obtain
expert advice[.]

In accordance with this statenent of objectives, the League
pools information and resources for its nmenbers, publishes a
magazi ne that reports on a variety of issues affecting runicipa
government, conducts educational programnms for rmunicipa
officials, provides |legislative analysis and | egislative
bulletins to its menbers, and maintains a library of rnunicipal
or di nances. The League's officers also testify at |egislative
hearings on a variety of issues of interest to nunicipa
government and sonetinmes participate as a party or amcus curiae
inlitigation affecting nmunicipalities generally.

No rmunicipality is required to join the League.
Nevert hel ess, every nunicipality in the State is currently a
menber .

Approxi nately 16% of the League's revenue is derived from

dues assessed upon its nmenbers according to popul ation. The

A-1200-08T3
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rest of its revenue is obtained froma variety of other sources
i ncludi ng the League's annual conventi on.

The issue of the right of public access to docunents in the
League' s possessi on was spawned by the League's expression of

opposition to the revised "Third Round" rules of the Council on
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Af f ordabl e Housing (COAH) relating to the cal cul ati on and
satisfaction of the need for affordable housing, which COAH
proposed following our remand in In re Adoption of N.J.A C 5:94

& 5:95 by Council on Affordabl e Housing,
390 N.J. Super. 1 (App.

Div.), certif. denied,
192 N.J. 71, 72 (2007). In that

opposition, the League asserted that adoption of the proposed
rules would result in the inposition of substantial additiona
tax burdens upon the owners of real property. Plaintiff Fair
Share Housing Center, a public interest organization that acts
as an advocate for affordable housing policies, sent a letter to
t he League requesting production of any studies or other
docunents supporting this assertion as well as any letters or
emails relating to the Third Round rul es received by the League.
Fair Share clained that the League was required by OPRA and the
common | aw right of access to public records to produce those
docunent s. The League denied Fair Share's request on the ground

that it is not subject to either OPRA or the common |aw right.

A-1200-
08T3
4
The League also directed Fair Share to its website, where its
public correspondence is posted.
Fair Share then brought this action in the Law Divi sion.
Fair Share's conplaint clained that it was entitled to the

request ed docunents under both OPRA and the common | aw. The

case was brought before the court by an order to show cause.
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Fair Share conducted |imted discovery before the return date.
The parties agreed that the case presented purely | egal issues
that could be deci ded based on the factual materials presented
in support of and in opposition to the order to show cause.

The trial court concluded in a lengthy witten opinion that
the League is not subject to OPRA In reaching this concl usion,
the court stated:

[ T]he League is non-profit association
organi zed for the purpose of advancing the
interests of |ocal governnment before the
three branches of State governnent and
provi di ng educational and other services to
its menber nunicipalities and | oca

governnment officials. . . . [T]he League
does not perform any governnental functions.

Instead, the League is simlar to

a trade association, serving in a | obbying

capacity and providing information to its

nmenber ship on matters affecting the

residents of the nmenber rnunicipalities.

The court's opinion did not directly address Fair Share's
cl ai munder the conmon |aw right of access to public records.
A-1200- 08T3
5

However, the court entered an order dism ssing Fair Share's
conplaint inits entirety, including the count asserting the

comon | aw ri ght. Therefore, we deemthat claimto have been

rej ected even though not discussed by the court.

Fair Share's argunent that OPRA provides a right of public
access to docunments in the League's possession is based upon the

definition of "[p]Jublic agency” or "agency" set forth in
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N.J.S.A 47:1A-1.1, which determ nes whether "[a]n entity is

subject to OPRA. " Times of Trenton Publ'g Corp. v. Lafayette

Yard Crmty. Dev. Corp.,
183 N.J. 519, 535 (2005) (Lafayette

Yard). This definition states:

"Public agency" or "agency" neans any
of the principal departnents in the
Executi ve Branch of State Governnent, and
any division, board, bureau, office,
comm ssion or other instrunentality within
or created by such departnent; the
Legislature of the State and any office,
board, bureau or conmm ssion within or
created by the Legislative Branch; and any
i ndependent State authority, conmi ssion,
instrunentality or agency. The ternms al so
nmean any political subdivision of the State
or conbination of political subdivisions,
and any division, board, bureau, office,
comm ssion or other instrunentality within
or created by a political subdivision of
the State or conbination of political
subdi vi si ons, and any i ndependent authority,
conmmi ssion, instrunentality or agency

A-1200-08T3
6

created by a political subdivision or
conbi nati on of political subdivisions.

[NNJ.S.A 47:1A-1.1 (enphasis added).]

The first sentence of this definition clearly does not apply to
the League because it refers solely to the State Legi sl ature,
departments in the Executive Branch of State Governnent and
other State agencies and instrumentalities. Thus, Fair Share's
argunment relies solely upon the part of the definition of

"public agency" contained in the second sentence of N J.S. A

47: 1A-1. 1.
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Fair Share's primary argunent is that the League is a
"conbi nation of political subdivisions” within the intent of the
second sentence because it was forned by its nenber
muni ci palities, which are indisputably political subdivisions.
However, to constitute a political subdivision, an entity nust
provi de sonme governnental service, such as education, police
protection, maintenance of roadways, sewage di sposal, or urban

See Nw. Austin Mun. Util. Dist. No. One v. Hol der,
renewal .

u. S. , ,

129 S, &. 2504, 2513,
174 L. Ed. 2d 140, 152

(2009) (citing Black's Law Dictionary 1197 (8th ed. 2004)).

Consequently, the only reasonable interpretation of "conbination

of political subdivisions" in NJ.S.A 47:1A-1.1is a

combi nati on of political subdivisions established to provide a

A-1200-
08T3
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governmental service that otherw se would be provided by a
single political subdivision.
We note in this regard that in some circunstances the
statutes governi ng nunici pal corporations authorize
muni ci palities to provide governnental services in conbination

wWith other municipalities by the creation of a separate entity

See, e.g., NJ.S A
to performthat governmental service.

40: 14A-4(c) (joint sewerage authority); N J.S A 40:14B-5 (joint

muni cipal utilities authority); N J.S. A 40:66A-4(b) (joint
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muni ci pal incinerator authority); N. J.S. A 40A: 65-14(a) ("joint
nmeeting" of nunicipalities to provide for "joint operation of
any public services, public inprovenments, works, facilities, or
[ ot her public] undertakings"). If such an entity is
established, it undoubtedly woul d generate governnent records in
the course of providing the governnent service. Therefore, the
evident |egislative objective in including a "conbination of
political subdivisions" in the definition of "public agency" or
"agency" was to assure that such a governnental entity would be
subj ect to OPRA

Unli ke a governnental entity created by two or nore

municipalities to provide a governnental service, the League
does not provide police protection, maintain roadways, engage in

urban renewal projects, or performany other function that woul d

A-1200-08T3
8
be recogni zed as a governnent service. I nstead, the League
advi ses muni ci pal officials and acts as an advocate for
muni ci pal governnents before the Legislature and in
adm ni strative and judicial proceedings. Its role is simlar in

this respect to a private association such as the Chanber of
Commer ce. Therefore, even though the League's nenbership

consists of municipalities, this does not make the League a
"conbi nation of political subdivisions" within the intent of

N.J.S A 47:1A-1.1.

Fair Share al so argues that the League constitutes an

"office . . . or other instrunentality . . . created by a
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conbi nati on of political subdivisions" or an "independent
instrunentality or agency created by a . . . conbination
of political subdivisions®" within the intent of the second

sentence of N.J.S. A 47:1A-1.1 (enphasis added). However, for

the reasons previously discussed, we conclude that "conbination
of political subdivisions" refers to an entity created by two or
nmore political subdivisions to provide a service ordinarily

provided by a single political subdivision, and the League does

not constitute such an entity. Furthernmore, w thin government,
the terns "office,"” "instrunmentality," and "agency" are
general ly understood, |like the term "conbination of politica

subdivisions,"” to refer to an entity that perfornms a

A- 1200-
08T3
9

governmental function. See Black's Law Dictionary 1115, 814, 67
(8th ed. 2004); 37A Am Jur. 2d Freedom of Information Acts ¢ 21
(2005) ("The cornerstone of the analysis of whether a private
entity operates as the functional equival ent of a governmental
agency, such that its records are public records governed by a
state public records act, is whether and to what extent the
entity perfornms a governnental or public function.").

If we had any doubt about our conclusion that the terns
"conbi nation of political subdivisions," "office,"
"instrunentality," and "agency" should be given their comonly
under st ood neaning as an entity that perforns a governmental

service, it would be dispelled by the legislative definition of

"governnent record," which is also contained in N J.S A 47: 1A
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1.1. The pertinent part of this definition states:

"Covernnent record" or "record" means
any paper, witten or printed book,
docunent, draw ng, map, plan, photograph,
mcrofilm data processed or inmage processed
docunent, information stored or maintained
el ectronically or by sound-recording or in a
simlar device, or any copy thereof, that
has been made, nmintained or kept on file in
the course of his or its official business
by any officer, conm ssion, agency or
authority of the State or of any politica
subdi vi si on thereof, including subordinate
boards thereof.

[ Enphasi s added. ]

A-1200-08T3
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By its plain terns, in addition to State officers and agenci es,

this definition only applies to "political subdivision[s]" and

"subordi nate boards thereof." There is no reasonabl e basis upon

whi ch the League could be viewed as a "subordi nate board" of

political subdivision. Moreover, the critical termin the main

operative sections of OPRA is "government record" rather than

See, e.g., NJ.S A 47:1A-5, -6. Ther ef ore,

"public agency."
the restrictive definition of "government record” in N J.S A
47:1A-1.1 is an additional reason for rejecting the expansive

interpretation of "public agency" urged by Fair Share.

Qur conclusion that the League is not subject to OPRA is

consistent with Lafayette Yard, supra, which involved a private

nonprofit corporation established to enable the City of Trenton

to redevelop a blighted area by construction of a hotel,

conference center, and parking facility.
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183 N.J. at 522. The
corporation was structured in the manner required to i ssue bonds

Id. at 522-23.
that woul d be exenpt from federal taxation

Thi s requirenment included an agreenent that the corporation's
property would revert to Trenton when its indebtedness was
retired. Id. at 523. In addition, Trenton guaranteed repaynent
of the corporation's tax-exenpt bonds. Id. at 525-26. Most
significantly, Trenton's governing body was given authority to

appoi nt and renove at | east 80% of the corporation's governing

A- 1200-
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boar d. Id. at 523. Under all these circunstances, the Court
concl uded that the corporation was "an 'instrunmentality or
agency created . . . by a political subdivision' under N J.S A
47:1A-1.1, and that the Corporation is therefore subject to
[ OPRA] . " Id. at 534. In rejecting the corporation's argunent

that "it was not 'created' by 'a political subdivision of the
State'" because it was incorporated by "public-spirited citizens
to assist [Trenton] . . . in its redevel opnent plan[,]"
the Court stated: "Suffice it to say that the Mayor and City
Counci | have absol ute control over the nenbership of the Board
of Lafayette Yard and that the Corporation could only have been
‘created’ with their approval."” Id. at 535.
Unli ke the nonprofit corporation involved in Lafayette
Yard, which was established and controlled by a nmunicipality to

provide a vital public service ordinarily performed directly by
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the affected nunicipality -- the redevel opnent of a blighted

area -- which made the corporation an "instrumentality" of that
muni ci pality, the League does not provide any government al

service ordinarily provided by a municipality or group of

muni ci palities. I nstead, as previously discussed, the League's
role is purely to advise municipalities and municipal officials
and to advocate the positions of its nmenbership before the

Legi sl ature, administrative agencies, and the courts. In these

A-1200-
08T3
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capacities, the League is not an "office," "instrunmentality," or
"agency" of any individual municipality or conbination of

muni ci palities.

W turn next to Fair Share's claimof a right of access to
documents in the League's possessi on under the conmon | aw right
of access to public records.

OPRA preserves "the conmmon | aw right of access to a

government record[.]" N. J.S. A 47:1A-8. "The conmon | aw

definition of a public record is broader than the definition [of
government record] contained in OPRA. " Mason v. City of

Hoboken,
196 N.J. 51, 67 (2008).

"The common-law right to access public records depends on
three requirenents: (1) the records nust be comon-| aw public

docunents; (2) the person seeking access nust 'establish an
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interest in the subject matter of the material,' and (3) the
citizen's right to access 'nust be bal anced against the State's

interest in preventing disclosure."" Keddi e v. Rutgers,
148 N.J. 36, 50 (1997) (citations omtted). For docunents to be

consi dered "common | aw public docunents,” they nust have been
"created by, or at the behest of, public officers in the

exercise of a public function.” | bi d.

1200- 08T3
13

For reasons simlar to our reasons for concluding that the
League is not a "public agency” within the intent of OPRA, we
concl ude that docunents in the League's possession are not
"conmmon- | aw public docunents” and therefore there is no common
| aw right of access to those docunents. Al t hough there is
statutory authorization for nunicipalities to join the League,
it is a nonprofit unincorporated association that is governed by
its constitution rather than by statute. Mor eover, it does not
perform any governnental function. Rather, its role is limted
to acting as an advisor to, and advocate for, nunicipalities and
muni ci pal officials. Therefore, the League is not a public
agency and its enpl oyees are not "public officers"” who "exercise

a public function" in perfornming their duties. | bi d.

Fai r Share argues under the final point of its brief that
the League is subject to the Open Public Meetings Act (OPMA),

N.J.S.A 10:4-6 to -21. However, Fair Share's conplaint did not
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i ncl ude any cl ai munder OPNA Al though Fair Share filed a reply
brief in the trial court that contained a short discussion of
the applicability of OPMA to the League, this discussion was
solely a response to "the League's contention that an entity

nmust be covered by the OPMA in order to be covered by OPRA "

A-1200-

08T3

14
Fair Share did not seek leave to amend its conplaint to assert a
cl ai munder OPMA, and the conclusion to Fair Share's reply brief
only seeks a declaration that the League is subject to OPRA and
the common | aw right of access to public records. Mor eover, the
trial court did not consider whether the League is subject to

OPMA. Therefore, Fair Share's argunent that the League is

See N eder v. Royal
subject to OPVA is not properly before us.

I ndem Ins. Co.,
62 N.J. 229, 234 (1973).

Af firmed.
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This archive is a service of Rutgers School of Law - Camden.
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